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STATEMENT OF QUESTIONS PRESENTED 


Te Whether the right of a criminal defendant to 
preliminary hearing, guaranteed by the law of) this 
jurisdiction, is so fundamental to the preparation of 
an effective defense as to preclude waiver thereof, 


except under unusual circumstances. 


II. Whether appellant was so prejudiced by the lack 
of a pre-trial hearing as to justify a reversal of his 


conviction. 


III. Whether a gun introduced in evidence against 
: 


appellant was so inadequately connected with him, as to 
| 


warrant a reversal of the judgment against him. 

| 

| 
IV. Whether appellant's uncounselled status at arraign- 
ment deprived him of his right to counsel, requiring 


reversal of his conviction. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 


CONSTITUTIONAL PROVISIONS , AND 
STATUTES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT 


I. 


| 
The Court Below Erred When It Permitted 
Appellant To Waive Preliminary Hearing 
Without A Showing That Such Waiver Was 
Made With Full Understanding Of The 
Consequences. 


Appellant Was So Prejudiced In The Prepara- 
tion Of His Defense By Lack Of Preliminary 
Hearing As To Require Reversal of His 
Conviction. 


The Error Of The Court Below In Permitting 
Introduction Of A Gun Inadequately Connect- 
ed With Appellant So Prejudiced Him As To 

Justify Reversal Of His Conviction. 


Appellant's Right To Counsel Was Denied 

When He Pleaded Not Guilty At Arraignment 
Without The Aid Of Counsel; To Remedy This 
Denial, His Conviction Should Be Reversed. 
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JURISDICTIONAL STATEMENT 


Appellant appeals from a conviction in the United 
States District Court for the District of Columbia on an 
indictment charging him on two counts with violation of 
D.C. Code Section 22-501 (assault with intent to commit 
robbery) and Section 22-502 (assault with a dangerous 
aca On July 2, 1965, a jury found appellant guilty 
as charged and on July 23, 1965, he was geneween to two 
to six years on count one; and one to three years on count 
two, the sentences to run concurrently. 

On July 27, 1965, the District Court qa authorized 
appellant to proceed on appeal without payment of costs, 
(2) ordered that the testimony of witnesses before the 
District Court be prepared at the expense bf tue United 
States and (3) referred to this Court appellant's request 
for the appointment of counsel on appeal. On October 11, 


1965, counsel for appellant on this appeal was appointed. 


The transcript was filed on November 18, 1965. 


1/ The indictment, as originally handed down, contained 
three counts; however, both parties agreed to dismiss the 
second count and the jury was asked to consider only 

counts one and three which were changed to counts one and 


two. | 
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The jurisdiction of the Court on appeal is founded 


upon the Act of June 25, 1948, c. 646, 62 Stat. 929, 28 


U.S.C. § 1291. 
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STATEMENT OF FACTS 


On or about 10:00 p.m. on March 8, 1965, 
Mr. Gilbert Thornton, about 45 years of age,| was walking 
on L Street between 7th and 8th Streets, NAW, on his way 
to catch a bus. Three youths, one of whom was the appel- 
lant, walked toward him. One of the youths said: "Give 
me your money."' Mr. Thornton replied; "I don't have 
anything." Another of the three expressed doubt on this 
point, but they ‘moved out"; one of them lingered for a few 


seconds and suggested that Mr. Thornton "Get, the hell on 


down the street," adding "I should shoot you anyway." 


(Tr. pp. 4-6) 
Mr. Thornton said one of the three youths pointed 

a gun at his head when he asked for the money. Mr. Thornton 

testified that the person who pointed the gun at him was 

the appellant (Tr. p. 5), but that it was another one of 

the youths who told him to "get the hell down the street" 

and that he "should shoot him anyway." (Tr, p- 7) 

Mr. Thornton said he didn't know why "they decided not to 


go through with it." He stated only that the three youths 
| 


dispersed when one of their number said "Come on, let's 


‘ 


she 


go."" (Tr. p. 23) This statement he attributed to the 
appellant. 

Mr. Thornton walked or ran down the street and 
hailed a police car to whom he reported that an attempt 
had been made to rob him. He was placed in the police 
car, and they soon came upon the three youths a short 
distance away, walking on the south side of L Street. 
When the police called to them, they ran -- two in one 
direction, and the appellant in another. A police officer 
gave chase and apprehended the appellant. The other two 
youths were never caught. Appellant protested his 
innocence immediately and throughout the proceedings. 
(Tr. pp. 7-11, 31-38, 46) 

At the police station, the officers wrote out a 
preliminary report on the incident; in that report, they 
made no mention of a gun. It was not until some time 
later when or after the written report was typed as the 


formal offense report that the word gun was inserted under 


the heading "weapon used."" This discrepency was not 


explained at trial. (Tr. pp. 47-50, 59-62, 101-103) 
The story of the complaining witness concerning 


the presence of a weapon underwent several changes as the 
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proceedings progressed from arrest, to Grand Jury hearing, 


to trial. When first picked up, according to jthe testi- 
| 


| 
mony of the two police officers, he did mention a gun, 
stating variously that it was “'shiny' but that he was 
| 
not sure it was a gun, and that he "thought" one of his 
—— a | 


three assailants had had a gun. (Tr. pp. 45, 58) 


It was not until more than a week later, on 
| 


| 
March 18, in connection with the Grand Jury proceedings 


that he described the gun specifically for the first time 
as "a nickel-plated gun, sort of shiny." (rr, pp. 20-21) 
It was in those terms that he described the aie on direct 
examination at trial. At trial he also testified that 
he was "sure'’ that appellant had had a gun. (rr. p. 18) 
On March 9, the day after appellant's arrest, a 
gun was found by a passerby in an alley behind 7th Street 
near L. Appellant had been in the vicinity olf this alley 
at one point the night before while being pinnae by the 
police officer. The gun found in the alleyway was intro- 
duced by the prosecution at trial without objection as 
evidence of appellant's guilt, despite the edet that it 
was found in a well-travelled alley, open to |the public 


and had never been connected by fingerprints or other 
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identifying evidence to the appellant. (Tr. p. 6) The 
finder of the gun testified that the gun had been lying 
under a narrow-brimmed hat. Appellant had been wearing 

a hat with a narrow brim prior to the chase, which he 

lost in running. However, neither the hat which appellant 


had worn no~ the hat under which the gun was found was 


ever retrieved. Nor was there any evidence that the two 
1/ 
were the same. (Tr. pp. 65-67, 69-70) 


Appellant denied that he had had a weapon and 


testified that he had not at any time seen a weapon of 


oo ———$————————T 


1/ In addition to the oral testimony concerning the hat, 
the prosecution attempted to connect the gun with the 
appellant by showing that at one point in the chase, he 
paused for five or ten seconds at the back of the vacant 
lot in which the gun was found, at which point the officer 
pursuing him could not see him because of the darkness. 
(Tr. pp. 35-37) |The prosecution obviously hoped to create: 
the inference thet during those few seconds appellant had 
the opportunity to dispose of a weapon. However, this 
evidence is just’ as inconclusive and tenuous as the evidence 
concerning the hat. It does, of course, show that there 
was a possibility that appellant did dispose of a weapon 

at that time, for if appellant had been in view the whole 
time and was not seen to carry or to dispose of a gun at 
that time, it would be conclusive that he did not have a 
gun. The officers’ testimony that appellant was out of 
sight for a few seconds leaves the door open for evidence 
connecting appellant with the gun, But it is not in itself 
evidence of possession. No connecting evidence was produced, 
and the mere fact that if appellant had had a gun it was 
possible for him to have disposed of it without being seen 
is no evidence whatsoever that he did in fact do so. 
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any sort in anybody's hand. He admitted that he had been 
in the vicinity of the prosecuting witness at the time 
complained of but stated that he had simply been walking 
along with the other two youths whom he had juse met. 

He testified that he was surprised by their disturbance 
of Mr. Thornton and expressed doubt as to whether they 


were serious in their demands for money. (Tr.| pp. 73-76) 
| 


The issues presented to the jury were thus : 
whether an attempt to rob had actually been made , whether 
the defendant was a party to that attempt, whether the 
defendant or any one of the three had a gun or other 
weapon and, if so, whether the gun found in the alley was 
the weapon involved. In resolving these issues, the jury 
had to decide whether the defendant was guilty of a serious 
felony involving a threat to life and property and carrying 
a long prison sentence or whether he was ignoeaie or his 
conduct amounted to a less serious offense. The jury's 
resolution of this issue against the defendant almost 
certainly was strongly affected by the inéreduetton of the 
gun, and by its physical presence at the trial. The gun 


was the pivotal issue in the entire case. Without it, 


| 
the behavior of the youths, even when viewed jin the light 


2 : : : 2 | 
of the complaining witness' testimony constituted no more 
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than an unruly disturbance and certainly could not be 


thought to merit a sentence of six years in jail. 


The gun was introduced at trial without objection. 


The decision whether or not to object was imposed on 
trial counsel without benefit of the discovery opportuni- 


ties afforded by a preliminary hearing. 


Pre-Trial and Trial Proceedings 

Appellant waived preliminary hearing in the 
following manner: On March 9, 1965 the morning after his 
arrest, the D.C. Court of General Sessions appointed 
Charles Schaeffer, Esq. of the D.C. Bar as counsel for 
appellant, for the sole purpose of appearing with him at 
the time when he was advised of his right to a preliminary 
hearing. After a brief discussion with Mr. Schaeffer, 
appellant waived preliminary ee April 12 he was 
indicted, and on April 19 at arraignment without counsel 
he pleaded not guilty. 

The preparation of ‘his defense did not begin until 
April 21 when trial counsel, J. Patrick Hickey, Esq. of 
the D.C. Legal Aid Agency, was appointed. 
1/ Although this is not part of the Record, we understand 


from conversation with Mr. Schaeffer that he talked with 


appellant concerning his decision for about twenty minutes. 
He had no other contact with the case. 
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Appellant was tried on July 1 and 2, 1965, and 
found guilty. On July 23, 1965, he was sentenced to 
| 
two to six years for assault with intent to commit 


robbery and to one to three years for assault with a 


dangerous weapon, the sentences to run concurrently. 
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CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED 


United States Constitution, Amendment VI, provides 
in pertinent part: 


"In all criminal prosecutions, the accused 
shall enjoy the right ... to have the 
Assistance of Counsel for his defence." 


United States Constitution, Amendment V, provides in 
pertinent part: 


"No person shall . . . be deprived of life, 
liberty, or property, without due process of 
Laws ¢-c 6" 


Criminal Justice Act of 1964, 78 Stat. 552, 18 U.S.C.A., 
sec. 3006A, provides in pertinent part: 


‘(b) Appointment of Counsel.- In every criminal 
case in which the defendant is charged with a 
felony or a misdemeanor, other than a petty 
offense, and appears without counsel, the United 
States commissioner or the court shall advise the 
defendant that he has the right to be represented 
by counsel and that counsel will be appointed to 
represent him if he is financially unable to 
obtain counsel. Unless the defendant waives 

the appointment of counsel, the United States 
commissioner or the court, if satisfied after 
appropriate inquiry that the defendant is 
financially unable to obtain counsel, shall 
appoint counsel to represent him." 


"(¢) Duration and Substitution of Appointments.- 

A defendant for whom counsel is appointed shall 

be represented at every stage of the proceedings 
from his initial appearance before the United 
States commissioner or court through appeal. . .." 
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D. C. Code, Section 2-2202, 74 Stat. 229, provides as 


follows: 


"The [Legal Aid] Agency shall make attorneys 
available to represent indigents in eriminal 
proceedings in the United States District Court 
for the District of Columbia and in preliminary 
hearings in felony cases, and in cases involving 
offenses against the United States in which 
imprisonment may be for one year or more. .. . 
" . . Each such court and tribunal will make 
every reasonable effort to provide assignment 
of counsel as early in the proceeding as 
practicable." 


22 D. C. C. 501, Mar. 3, 1901, 31 Stat. 1321, ch. 854 


§ 803, in relevant part states: 


"Every person convicted of any assault with 
intent .. . to commit robbery .. . shall be 
sentenced to imprisonment for not more than 
fifteen years." 


22 D. C. C. 502, Mar. 3, 1901, 31 Stat. 1321, ch. 854 
§ 804, in relevant part states; 


"Every person convicted of an assault with... 
a dangerous weapon, shall be sentenced to 
imprisonment for not more than ten years." 

| 


STATEMENT OF POINTS 


THE COURT BELOW ERRED WHEN IT PERMITTED APPELLANT TO 
WAIVE PRELIMINARY HEARING WITHOUT A SHOWING THAT SUCH 
WAIVER WAS MADE WITH FULL UNDERSTANDING OF THE CON- 
SEQUENCES , 


APPELLANT WAS SO PREJUDICED IN THE PREPARATION OF HIS 
DEFENSE BY LACK OF PRELIMINARY HEARING AS TO REQUIRE 
REVERSAL OF HIS CONVICTION. 


THE ERROR OF THE COURT BELOW IN PERMITTING INTRODUCTION 
OF A GUN INADEQUATELY CONNECTED WITH APPELLANT SO PREJ- 
UDICED HIM AS TO JUSTIFY REVERSAL OF HIS CONVICTION. 


APPELLANT 'S' RIGHT TO COUNSEL WAS DENIED WHEN HE PLEADED 
NOT GUILTY AT ARRAIGNMENT WITHOUT THE AID OF COUNSEL; 
TO REMEDY THIS DENIAL, HIS CONVICTION SHOULD BE REVERSED. 


SUMMARY OF ARGUMENT 


I. The Court below erred in accepting Appellant's 


Waiver of a Preliminary Hearing without first determininz 


that the Waiver was made with full knowledge 


| 
| of the legal 


consequences resulting therefrom. This Cour: in Blue v. 
United States and subsequent deci.sions has stated that the 

| 
preliminary hearing is a discovery weapon which may be “of 
great value" in the preparation of an erteceive defense. 
Because of its importance to an accused, vaiver of a hearing 
must be accompanied by all of the safeguards! which the 
| 
Supreme Court and this Court have reauired for waiver of 


other fundamental rights. Specifically, the | judicial of- 


ficer before whom waiver is made should ascertain that the 
| 
defendant is fully aware of the consequences |of his action, 
There is no indication that this was done in|appellant's case. 
The fact that appellant was represented by interim counsel 
| 

appointed for him at the time of waiver does !not excuse the 
Court's failure to determine for itself and to indicate on 


the record that the waiver of the right to a|preliminary 


hearing was deliberately made by appellant with full knowledze 


of the consequences. Indeed it is difficult to con- 
ceive of circumstances under which such a right could 
be waived by a defendant who clearly understood the 
importance of that right as the most important dis- 
covery weapon available to him in advance of trial. 
II. Appellant was so prejudiced in the prevara- 
tion of his defense by lack of a preliminary hearing 
as to justify reversal of his conviction. Because 
his counsel was, unable to profit from the immediate 
confrontation of the complaining witness and from the 
pre-trial assessment of the government's case, which 
a hearing would have provided, he was denied the op- 
portunity to develop valuable impeachment material and 
was forced to make discovery at trial. As a result, 


he was unable to take advantage of the insufficiencies 


of the government's case and to develop an effective 


defense. 

III. A gun introduced in evidence against ap- 
pellant was so inadequately connected with him as to 
warrant a reversal of the judgment against him. No 
proof was introduced that appellant had ever owned or 


possessed the gun. The only evidence introduced by the 


prosecution was open to so many interpretations as to 
be insufficient. The physical presence of|the gun at 


trial undoubtedly prejudiced the jury against the ap- 


‘pellant, which prejudice can only be corrected by re- 


| 
versal of appellant's conviction. 


IV. Appellant's right to counsel was denied 


when he pleaded not guilty at arraignment; this denial 


| 
should be corrected by reversal of his conviction. 


Sa 6rS 
ARGUMENT 
THE COURT BELOW ERRED WHEN IT PERMITTED APPELLANT TO 
WAIVE PRELIMINARY HEARING WITHOUT A SHOWING THAT SUCH 
WAIVER WAS MADE WITH FULL UNDERSTANDING OF THE CON- 
SEQUENCES . 

The Facts, On March 9, 1965, the day after his 
arrest, appellant was brought before a judge, warned of 
his rights, and asked whether he wanted a preliminary 
hearing. After talking briefly to Court-appointed attor- 
ney, Charles Schaeffer, Esq., he waived preliminary hear- 
ing. Because of the limited nature of kis representation, 
this interim attorney had, of course, no responsibility 
for the overall development of appellant's defense. There 
is nothing in the Record to indicate that appellant was 
made aware, before or during his appearance before the 
judge, that he was rejecting tools for the development of 
his defense which as this court has said "can on occasion 
have great value," Blue v. United States, 342 F.2d 894, 


899 (D.C. Cir. 1964) cert. denied, 85 S.Ct. 1059 (1965). 


The law of this jurisdiction precludes the acceptance 
of any but a "meaningful" waiver. Appellant's waiver, so 


crucial to the outcome of his case, was accepted five months 


after this Court's holding in Blue v. United States, supra. 


| 
That decision declared the preliminary hearing to be a 


fundamental part of the criminal process and recognized 


a statutory right to such a hearing in all criminal cases. 
| 

The Court stated that "Preliminary hearings can on occasion 
| 


have great value for one charged with crime," (p. 899), by 
making available "a chance to learn in advarice of trial the 
foundations of the charge and the evidence that will conm- 
prise the government's case against him." tp. 901). 

Since the Blue decision, this Court Has developed 
further its conception of the functions per formed by the 
pre-trial hearing in the preparation of a criminal defense. 

| 
In Washington v. Clemmer, 339 F.2d 715 (D.C. Cir. 1964), it 
emphasized the opportunity for confrontation between the 


accused and accuser which a hearing provides, stating that, 


“verbatim recording of testimony at an early stage of the 


process perpetuates the fresh memory of witnesses, apie 
| 


allowing impeachment or refreshing of recollection at trial." 
(p. 717). In Dancy v. United States, No. 18716, October 14, 
1965, two other functions of the preliminary hearing were 

| 


emphasized. In reversing the conviction of |a criminal de- 


fendant because of lack of a counselled preliminary hearing, 
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this Court stated that "cross-examination {at a hearing] 
might have been helpful on the issue of probable cause, 
and later, on the issue of guilt or innocence;" and, that 
"the development of appellant's version of the facts might 
have been furthered."" The preliminary hearing has also 

been described as a great opportunity to. . . "learn the 
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strengths and weaknesses of the Government's case.' 
Because the preliminary hearing offers defense counsel 
his only pre-trial opportunity for discovery, its absence, as 
this Court pointed out in the Dancy decision, compels him to 
make discovery at the trial itself and renders impossible 
a clear presentation of the issues to the jury. To prevent 
the inevitable prejudice resulting from lack of this import- 
ant procedure, the Court in the Blue case established the 
rule that a criminal defendant is deprived of his rights un- 
less he is accorded "a meaningful opportunity to elect to 


have a preliminary hearing." 


In so doing, the Court indicated 
its unwillingness to permit the defendant to waive lightly 


such a substantial advantage. 


17 See also Judge Washington's dissent in Crump v. Anderson 
No. 19071, June 17, 1965. 


It is difficult to conceive of circumstances under 
which such a waiver would be proper after the decision of 
this Court in Blue. Indeed in Light of the teachings of 
that decision, it is highly unlikely that a defendant proper - 
ly informed of the nature of a preliminary heailag would elect 
not to have one. In the unusual instance where he does waive 
the right, it should be clear upon the record that such waiver 
was made intelligently, with understanding of its legal con- 


| 
sequences. | 


Because the importance of a preliminary jhearing to the 


preparation of a criminal defense has only recently been as- 
| 


serted in this jurisdiction, a clear definition of what con- 
stitutes a meaningful waiver has not yet evolved: To date, 
it has been declared only that the opportunity to have a 
hearing must be made available and that in deciding whether 
to avail himself of it, the defendant, must have the assis- 
tance of counsel. We submit, that this alone is not enough. 
As in other situations where fundamental rights are being 
waived, the judicial officer accepting such waiver has an 


active duty to make sure that the defendant knows the conse- 


quences of his choice. To fulfill this duty, the record mst 


indicate what was said to the accused by way of explanation 
concerning the importance of his choice; the mere indication 
that counsel was present does not accomplish this end. 

It has been decided many times that a Court mst not 
accept waiver by an accused of (1) the right to counsel, (2) 
the right to jury trial, (3) the right to be present at trial, 
(4) the right to trial itself, (by pleading guilty) or any 
other fundamental right, without first ascertaining that the 
waiver is beneficial to the accused or at least not harmful. 
In all of these situations, it has been held that whether or 
not counsel is present the Court has the responsibility of 
determining that the choice is not the result of ignorance 
and that it is made with full knowledge of the consequences. 
The same responsibility clearly should be placed on the judi- 
cial officer accepting waiver of a preliminary hearing. 

The Supreme Court has described with specificity the 


duty of the judicial officer in determining whether to accept 


a waiver. In Johnson v. Zerbst, 304 U.S. 458, 465, 58 S.Ct. 


1019, a case involving waiver of the right to counsel, the 


Court stated: 


Pay) ae 


| 
"This protecting duty imposes the serious and 
weighty responsibility upon the trial judge of 
determining whether there is an intelligent and 
competent waiver by the accused. While an ac- 
cused may waive the right to counsel, whether 
there is a proper waiver should be clearly deter- 
mined by the trial court and it would be fitting 
and appropriate for that determination to appear 
on the record," 


The Court also stated in the same case that "the courts indulge 
every reasonable presumption against the waiver of fundamental 
constitutional rights." (Johnson v. Zerbst, at 464.) 

This Court has held that before accepting a defendant 's 
waiver of the right to be present at his trial, the judge mist 
"anform the defendant of the nature of the right . . . and of 


the possible advantage to him {of exercising ity." L/ In Cross 


v. United States, 117 U.S. App. D.C. 56 325 F.2d 629 (1963) 


a case also involving the xight of a criminal defendant to be 


present at his own trial, this Court held, that the judge's 


responsibility could not be fulfilled by the accused's counsel. 
Instead, the Court specifically emphasized that the judge should 
commmicate directly with the accused, this being the most ef- 
fective means of determining whether his Gahcer was a knowl- 
edgeable one. Recently this Court reaffirmed the independent 
obligation of the judiciary, stating that where waiver of a 
fundamental right is involved, the District Court mist ascer- 


| 
tain for itself whether the defendant "had an awareness of 
| 


T/ Pearson v. United States, 117 U.S. App- D.C. 325 F.2d 
625 (1963). 
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the potential risks of that course and nevertheless has 
knowingly chosen it.'' In Campbell and Glenmore v. United 
States, No 181917 D.C. Cir. June 28, 1965; two defendants 
chose to retain one counsel to represent them both at trial. 
Despite the fact that the lawyer retained presumably made a 
reasoned decision after consultation with the defendants to 
assume the burden of dual representation, the Court of Appeals 
observed that the record was silent "as to whether appellants 
were aware of the importance of having separate attorneys" 
and reversed the conviction of one of the appellants because 
there was no indication that the District Court had deter- 
mined that he was fully aware of the significance of the 
election he had made. 

Thus, this Court has made it clear that the fact that 
the defendant was represented by counsel when he made his 
decision to waive an important right does not relieve the 
trial Court of its duty to protect him by making certain by 


independent inquiry that his waiver was made with full knowl- 


edge of its consequences. Evidence of awareness on the part 


of a waiving defendant has been held to be insufficient when 


it consists merely of the statements of counsel. This Court 
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has urged that an on-the-record statement by the defendant 

himself should be required. Only when this is done, is it 

clear that the Court has had the opportunity to make its 

own determination that the waiver was made with the required 

understanding (Cross v. United States, supra) . 
We submit that the same requirements that have been 

| 

imposed by the Supreme Court and by this Court on judicial 

officers to whom waivers of fundamental, constitutional 

rights are offered must be extended to epetuda waiver of 

a preliminary hearing. The fact that a preliminary hearing 

has not yet been declared to be a eoneeteubtonal right in 

this jurisdiction should be no barrier, because its denial 

in many instances has the effect of negating rights which 


are guaranteed by the Constitution. Thus, the right to counsel 
| 


or even the right toatrial itself may be seriously limited if 


lack of a pre-trial hearing has made difficult or impossible 


the preparation of an effective defense. In addition, waiver 


of a statutory right has previously been held to require the 
same diligence on the part of the judiciary as has the waiver 


of a constitutional right (See, for example, UeSs ¥. Haupt, 136 
| 


F.2d 661 (7th Cir. 1943), involving waiver of the right to be 


taken before a committing officer promptly after arrest). Where 


the statutory right has been declared to be as important 
as the Blue and Dancy decisions have declared the pre- 
liminary hearing to be, there should be no question but 
that a judicial officer accepting waiver thereof should 
determine that it is "intelligent and competent" and it 
would be fitting "for that determination to appear on 
the record." 

In the present case it was necessary for the Court, 
before permitting the waiver of a preliminary hearing, to 
satisfy itself that the waiver was made with full under- 
standing of the disadvantages which might result and was 
based on valid reasons which appellant and his temporary 
counsel were prepared to state in a convincing manner. 
Without such a showing, and there is none in the present 


record, there is no reason to believe that appellant was 


given a "meaningful opportunity" to elect to have a pre- 


liminary hearing. The waiver thus must be regarded as 


ineffective. 


APPELLANT WAS SO PREJUDICED IN THE PREPARATION OF 
HIS DEFENSE BY LACK OF PRELIMINARY HEARING AS TO 
REQUIRE REVERSAL OF HIS CONVICTION. | 


| 
If protection of the rights of a criminal defendant 

requires that waiver of a preliminary hearing can be ac- 
cepted only after a clear showing of the reasons therefor, 

| 
a defendant whose waiver has been accepted without such a 
showing has not been afforded sufficient ordtection of his 
right and should be entitled to a reversal dé his conviction. 
Because lack of a hearing is inherently prejudicial to the 

| 


preparation of a criminal defense, there should be no need 


to make a specific showing of prejudice. However, this 
Court has established the rule that the appropriate time 
for correcting the denial of a preliminary hearing is at 

or before trial, and has refused to reverse 'a conviction 
except on a specific showing of prejudice. ‘(Blue v. United 
States, supra; Shelton & Pannell v. United States, 343 F.2d 
347 (D.C. Cir. 1965); Dancy v. United States No. 18716 
Oct. 14, 1965).) 


In the Blue decision, the Court stated that one 


| 
seeking relief after conviction must show that his in- 


| 
ability to acquaint himself in greater detail with the 


case against him "so handicapved him in his <irst trial 
as to require a second" (at 931). This general guide- 
line received more specific delineation in Dancy v. 
United States (No. 18716, Oct. 14, 1965). In that case 
the Court found prejudice to the appellant in that de- 
fense counsel had been seriously handicapped by his in- 
ability to make discovery prior to the trial. The Court 
stated: 


"We find prejudice here... . [DJefense 
counsel's conduct of the cross-examination 

of witnesses at the trial reflects a tenta- 
tive and probing approach due to his ignorance 
of certain doubtful areas in the government's 
proof which might well have been known to him 
had he been able to participate in the pre- 
liminary hearing. At trial he attempted to 
capitalize on the contradictory testimony as 
to markings on the material evidence, but his 
effort was hampered by the difficulty he ex- 
perienced in making this discovery during the 


trial itself. His absence at the preliminary 
hearing deprived counsel of the opportunity to 
make a clear presentation of the matter to the 


jury." 


The Court also indicated that had counsel been present he 


might have utilized the preliminary hearing to further ap- 


pellant's version of the facts. 


Appellant Clearly Was Prejudiced by Lack of a Hearing. 


A hearing was indispensable to the preparation of ap- 


pellant's defense, and under the prejudice rule established 


in the Blue and Dancy decisions, his trial was so handicapped 
| 


by the lack of pre-trial hearing that his conviction should 


be reversed. | 


Specifically, had a preliminary hearing been held, 

appellant's counsel would have had the opportunity to con- 
| 1/ 

front the complaining witness on the day after the event, 
instead of months later. The witness would not have had 
the opportunity to consolidate and reformulate his story, 
nor would he have been affected in so doing by repeated 
contacts with the prosecution. Had he been jconfronted 
immediately it is likely that his lack of clarity and 
certainty would have been documented, providing valuable 
impeachment material. In fact, it is by no means certain 
that he would have mentioned the gun at all (see the police 
report). Had the hearing been held on March 9, he would 
i | 
1/ In Washington v. Clemmer, 339 F.2d 715, |718 (D.C. Cir. 
1964), this Court stated, "One obvious purpose of a pre- 
liminary hearing is to provide confrontation between ac- 
cused and accuser." The Supreme Court has indicated in 
recent decisions that new vitality is being igiven to the 
Sixth Amendment right to confrontation. See Pointer v. 


Texas, 85 S. Ct. 1065 (1965), and Douglas v. Alabama, 85 
S. Ct. 1074 (1965). 


not yet have seen the gun found in the alley, and certainly 
he would not have been able to describe the gun so found 
with the accuracy he exhibited before the Grand Jury ten 
days later. ‘The complaining witness, like all other wit- 
nesses, might very well find it difficult to separate his 
recollection of events as they were in his mind at the time 
they occurred from his impressions formulated by subsequent 
events such as being shown an actual, shiny, snub-nosed gun. 
Further it is necessary to take into account the inevitable 
effect on a law-abiding citizen of being shown by a police 
officer a weapon which he is told had been found near the 
scene of a disturbing experience. 

Whether the pre-trial hearing would have resulted 
in a complete lack of testimony concerning a gun or in a 
series of contradictory statements, it would certainly have 
provided invaluable material for the preparation of the 


defense, and would have advised appellant of the nature of 


the testimony to be expected from the Complainant Without 


such advance knowledge counsel was forced to make discovery 


at trial and as a result was seriously handicapped in the 
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conduct of cross-examination. He was forced to take "a 

tentative and probing approach," because of) his ignorance 

of the government's case. Further because he was unaware 
| 


that the government had only tenuous evidence with which 


to connect the gun introduced at trial with appellant, he 


| 
failed to make proper objection to its introduction. Pre- 
| 


| 
sumably, had a hearing been held, he would have learned 


then the weakness of the connecting evidence. The combined 


effect of these factors plainly resulted in 


; an only partially 


effective defense, and this through no fault of trial counsel. 


Appellant has been judged guilty and received a lengthy 


sentence because of a gun introduced at his|/ trial. Hada 
| 


preliminary hearing been conducted, as was his right, it is 


| 
likely that either the gun would not have been introduced 


or the imbalance caused by its introduction would have been 


| 
corrected on cross-examination. This was precluded, however, 


because trial counsel was deprived of the fruits of pre-trial 
discovery. Thus handicapped he was unable to take advantage 


| 
of the striking insufficiencies in the government's case. 
| 


Because of the resultant prejudice to the appellant, the 


conviction below must be reversed. 
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III. THE ERROR OF THE COURT BELOW IN PERMITTING INTRODUCTION 
OF A GUN INADEQUATELY CONNECTED WITH APPELLANT SO 
PREJUDICED HIM AS TO JUSTIFY REVERSAL OF HIS CONVICTION. 


Objection to the Gun is Available on Appeal Despite 
Trial Counsel's Failure to Object. 


We have shown that because of the lack of preliminary 


hearing, counsel for the defendant was not informed prior to 


trial of the strengths and weaknesses of the government's 


case. Without pre-trial discovery, there was no way that he 
could learn of the government's inability to connect the gun 
with the appellant. This may have contributed to his failure 
to object to the introduction of the gun at trial. For this 
reason the lack of objection at trial should not preclude 
consideration in this Court of the admissibility of the gun. 
Particularly so, because the admission, as will be seen, 
violated a fundamental rule of evidence and had a most 
prejudicial effect on the appellant. 

It is a generally accepted rule of evidence that 
objection will be allowed on appeal where the error in- 
volved is a plain one affecting substantial rights of the 
accused. (See Rule 52(b), Federal Rules of Criminal Pro- 
cedure; Wharton's Criminal Procedure, Section 2253; Weems 


v. United States, 217 U.S. 349 30 S. Ct. 544 (1910)). 
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The rule applies here because of the grave ef fect whicn 
i/ 

the error below had on appellant. 

| 


| 
Indeed, if the exhibit had been excluded, the likeli- 
| 
hood of a conviction of assault with a dangerous weapon 


would have been substantially reduced. In fact, absent 


this prejudicial exhibit the jury might well have given 
| 
| 

greater weight to appellant's version of the facts and 


might have found that he was not a participant in the 
| 


| 
alleged disturbance. Without the gun, the victims inter- 
pretation of the events would have been rendered highly 

| 

| 
unrealistic and the entire balance of evidence would have 


been altered. 


Real Evidence to be Admissible Must Be Connected 


With the Defendant. 


17 Aithough this Court has sometimes held that objection to 
the admission of evidence could not be made for the first time 
on appeal, none of its decisions have involved physical evi- 
dence that was introduced before the jury and in all probability 
had great influence on their determination of the case. For 
example, in 1936, in Beard, et al. v. United! States (65 U.S. 
App. D.C. 231, 82 F. 2d 837, D.C. Cir. 1936), the evidence 
involved was oral testimony which was not erucia} to the de- 
fendant's conviction. In 1950, in Cradle v.| United States 
(85 U.S. App. D.C. 315,178 F. 2d 962 D.C. Cif, 1950, cert. 
denied 339 U.S. 929,70 S. Ct. 624 (1950)), the evidence con- 
sisted of oral testimony concerming objects allegedly stolen, 
and not the physical evidence itself. Neither have they in- 
volved denials of fundamental rights. 
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It is a long-established rule of criminal evidence 
that an instrumentality used in the commission of a crime 


cannot be introduced into evidence until it has been suf- 
1/ 
ficiently identified dor connected with the defendant ; 


this is particularly true when the possession of the 
implement or weapon is a necessary element of the crime. 
Thus, Wharton's Criminal Evidence, Vol. 2, Section 675 
states: 


"In order to establish the relevance and 
materiality of real evidence, it must in 
some manner be connected with the perpe- 
trator or victim of the crime or with the 
crime itself. It follows that in order to 
justify the admission of the evidence, its 
identity must be shown to be that of the 
article or substance which it purports to 
be. 


And Underhill's Criminal Evidence, Vol. 2, Section 116 (5th 
ed.) sets forth the rule: 

"When the state introduces an exhibit 

taken from or connected with the accused, 


the chain of identification showing custody 
of the exhibit must be complete." 2/ 


1/ Loftus v. District of Columbia, 50 App. D.C. 285, 271 
F. 127 (D. C. Cir. 1921). 


2/ Where possession of the weapon sought to be introduced 
constitutes an element of the crime charged, such as assault 
with a dangerous weapon, the standard of identification is 
more rigorous. See 22A C.J.S., Criminal Law, Section 712. 


This Court has given recognition many times to the 


| 
requirement of identification of an object used to carry out 
| 
the erime. Such identification of course exijsts where the 


objects used as evidence were found on the person or on the 
7 


property of the defendant at the time of or shortly after the 


commission of the crime. mil t ts wnich witnesses 

| 

nave seen the defendant discard in flight have uniformly been 
2/ 


deemed admissible so long as their whereabouts from the time 


of abandonment is explained. 
| 


However, to date this Court has not bden called upon 


to find sufficient identification of real evidence where that 


evidence has been as inconclusively connected with the accused 
the gun in the present case. No one t¢stified that ap- 


pellant ever nad the gun in quest 


testimony was introduced showing the gun to be registered in 


1/ Harvey v. United States, 91 U.S. App. D.¢. 36 


FQ (D.C. Cir. 1952); Mitchell v. United States, | 


D.C. 322, 293 F.2d 161 (D.C. Cir. 1961); Chambers v. Un 

112 U.S. Apo. D. C. 240, 301 F.2d 564 iD. C./Cir. ae 
Headen v. United States, 115 U.S.App. D. ‘| 81, 317 F.2 
6.6. Cir. 1963). For a similar Maryland decision, see 
state, 78 NIL 107, 73 A. 2d 476 (1950). 


2°94 = 


's name, or otherwise showing that appellant ever 


a 


this or any other gun. No fingerprints or other identi- 
oly’ 
marks were offered to connect tne gun with anvellant. 
and no weapon was found by the 
reliminary search. (R. p.38). It was not 
until a Gay later that an abandoned gun was found in the area 
hac fled -- in an empty lot, open to 
to a wel : iley. 
duetion of the gun was premised solely on the facts that 
found under a narrow-orimmed hat, (2) that avpellant 


(3) the gun was found near the alley 


pursued, and (/') the complaining 


-- althougn inconsistently -- to tne 


circumstances, it seems clear that the 


were insufficient. 


evidence that the nat 
seen in the alley near the fun was same hat appellant lost 
The presence of the gun in the vicinity of the 
niversai is the recognition of the admissibility of 
fingervrints to show identity that the absence 


be a matter of comment.” Wharton's Criminal 
Vol. 1, Section 184. 


J ct @ [in 


¥ 
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chase similarly failed to provide a link with the appellant. 


had passed, but that locale was an area open td the public, 
in the downtown section of a large city. Too many alternative 


explanations can be provided as to the presence of such a gun. 


factory, because of the uncertainty of the witness as to ¥ 
| 
a: {l 
the gun was real or toy, who possessed it, and even whether 
| 


gun was used "for sure.” | 


| 
Such a situation would seem to come within this Court's 
decision in Smith v. United States, 81 U.S. App. D.C. 295, 


157 F.2d 705 (D.C. Cir. 1946) in which the Court found that 


“there were missing links . .. in the chain of evidence requi- 
v/ | 


site to conviction." In that case, as here, nglice picked up 


both the defendant and the victim at the scene | of the allegec 


erime, The challenged evidence was a watch, a|purse, and a 


five dollar bill found on the person of, or adjacent to, the 
| 


defendant; the Court found these objects to have been insuf- 


| 
ficiently identified as belongings of the victim taken by the 


defendant where the only testimony offered was| that of a police 


| 
1/ 157 F.2d 705, 706. See also Novak v. District of Columbia 


82 U.S. App. D.C. 95, 160 F.24 588 (D.C. Cir. i947). 
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officer who allered that to the best of his kmowledge in- 


ecriminating statements identifying the objects were made at the 


time his co-officer took them from the defendant. [ven though 
the testifying officer was present at the time of the seizure of 
the objects, the Court felt that without testimony by the victim 
or the officer to whom the goods were immediately transferred, 
the identification was incomplete. 

Clearly the facts involved in the Smith case do not 
parallel the present situation; but that case establishes 
strict standards for the identification of real evidence intro- 
duced against one accused of a crime. . If those standards are 
to be maintained, appellant's conviction should be reversed 
because of the prosecution's failure to complete the chain of 
identification. 

We do not assert a requirement of complete certainty. 
In fact, other jurisdictions have allowed the introduction of 
weapons somewhat vaguely described, but in those cases, the 
weapon was invariably taken from the defendant at the time of 
eae found at the scene of a crime where there was 


certainty as to the commission of the crime, such as a gun 


ag People v. Pittmen, et al., 190 N.=. 2d 802 (S.Ct. Ill. 


ire ee 


| 


contemporaneously found near a dead body. INO case nas been 


found paralleling the instant one where serious questicn exists 


as to the identification of the weapon in question with the 


| 
accused. The sufficiency of the identification evidence here 
| 
must, as in all the other cases, be determined on the varticu- 


lar facts of this case. We submit that sinc 
mony to the effect that appellant ever posse 


that of the complaining witness, and since ni 


of the particular gun which was produced at the trial to the 


appellant has been established, the prosecution failed to fill 
| 
in the missing links. For this reason, and for the reasons 


set forth above, it is respectfully submitted that the con- 
| 


viction of the appellant must be reversed. 


1/ Smith v. State, 55 Okla. Crim. Rep. 2i/,| 
1958). 
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APPELLANT'S RIGHT TO COUNSEL WAS DENIFD WHEN HF 
PLEADED NOT GUILTY AT ARRAIGNMENT WITHOUT THE AID 
CF COUNSEL: TO REMEDY THIS DENIAL, HIS CONVICTION 
SHOULD BE REVERSED. 

Cn Avr 


counsel, aor guilty the Grand Jury's 


indictr 


erime charged, on 


sentence. 


"1 


TALNUT Cc 


4; Ae Ane + 
vne ceves.oomen 


counse:l was appointea to as 
the United Sta 
Sixth Amendment right 


in the criminal oroceedines (Joh 


Kaiser, 


), ané has held that denial 


orejudicial (Gideon v. 


Bebe St ee 
fainwricnt, 


To date 
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the Supreme Court has not indicated the ey L Ss in tne 


| 

| 
criminal proceeding at which the right to appointed counsel 
vests; but recent decisions indicate that the richt extends 
to all stages where retained counsel is normally allowea to be 


present. This would clearly include the arraignment. Appel- 


lant submits that his right to counsel under the Sixth Amenc- 


ment was violated when he was compelled to plead without 
| 
| 


assistance. 

Despite the Supreme Court's extension| 
counsel in recent years end its recognition that lack thereof 
is inherently prejudicial, this Court has adh x 


that no prejudice results when a plea of not) 


by a non-counselled defendant (Council v. 

D.C. 74, 177 F.2d 22 (1949); Jones 

App. D.C. ___, 342 F.2d 863 (1964); 

United States, 343 F.2d 347 (1965); McGill z Hinton v. United 

States, (Nos. 18828 & 18829, decided June 29) 1965). He submit 

that this rule is incorrect in view of both the Supreme Court 

decisions and of legislation applying to this jurisdiction. 
Requirements of D. C. Legal Aid Act. 4 Cc. Legal 


Aid Act of 1960 (Sec. 2-2202, 74 Stat. 229) 


aid to indigent defendants "in criminal procee 


Act specifies that the Court "will make every reasonable 
effort to provide assignment of counsel as early in the 
proceeding as practicable." Pursuant to the requirements 
o: the Act, appellant was offered representation at pre- 
liminary hearing and received the guidance of a court- 
appointed attorney at trial. However, a serious gap in 
his representation occurred when he was forced to plead 
without counsel; this constituted a failure to comply 
with the Congressional mandate set forth in the Legal 

Aid Act. ‘The orovision of that Act for appointment of 
counsel at an early stage presumably contemplates con- 
tinuous representation, throughout the remainder of the 
proceeding. Its objectives are surely not fulfilled when 
an indigent defendant is left without aid of counsel at 
an important stage in the proceeding. The absence oi 
counsel at arraignment in the present case was thus a 
violation of the Act, which, because of the prejudice 
caused appellant, must be corrected by a reversal of his 


conviction. 


The Criminal Justice Act of 1964. The Court below 


violated yet another legislative directive when it accepted 


appellant's uncounselled plea. The Criminal; Justice 
Act of 1964, which was designed to help equalize the 


battle between the prosecution and an indigent accused, 


became effective in the District of Columbia on the date 
Ly 
of enactment, August 20, 1964, and was therefore in 


| 
effect at the time of appellant's arrest, indictment, 


and arraignment. That Act provides for appo:ntment of 


counsel "[I]n every crimin.l case in which the defendant 


is charged with a felony 0: misdemeanor.. . |. and appears 


without counsel.'’ Section (c) of the Act specifies that 
an indigent is entitled to representation "ae every stage 
of the proceedings from his mitial appearance before the 
United States commissioner or court through appeal." The 
Act thus does not allow for appointment of aadees at the 
preliminary hearing, the absence of Sounsel at the ar- 
raignment, and then the availability of counsel at trial. 
The representation must begin early in the proceedings and 


must be continuous. Because the failure to|provide appellant 


1/ The Act provides for one year prior to its going into 
effect for the development of a legal defender program. 
Since such a program was already in effect in the District, 
the Act applied immediately. 


with counsel at arraignment violated the provisions of 
this Act, and of the D. C. Legal Aid Act, and because 
appellant was prejudiced by those violations, his con- 
viction should be reversed. 

We have cnosen not to develop this argument more 


fully because it has already been made exhaustively before 


this Court by counsel in Barnett v. United States, No. 


19,446, in which a decision may be expected before disposi- 


tion of the present appeal. 


CONCLUSION 
For the ireasons herein set forth, we respectfully 
suomit that the conviction of the appellant must be 


reversed, 
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REPLY TO APPELLEE'S 
BRIEF. 


Counsel for the prosecution does not even contend 
that Hairston's waiver of a preliminary heating was made 
with full understanding of the eoaneatinnces: His only 
assertion is that appellant had counsel at ithe time the 
waiver was made. He denies any ecpenstiilicy on the 


| 
part of the committing magistrate or judge to ascertain 


that the waiver he accepts is a uemniueeal) ede; Instead 
he places the burden of protecting this important right 

exclusively on counsel and restricts the judicial otficer 
to the literal language of Rule 5(a) of che Federal Rules 


of Criminal Procedure, that is, to the role ‘of warning an 


accused of his right to have a preliminary hearing. In 
our view such a narrow interpretation of the rights 
guaranteed to defendants is inconsistent with the rulings 
of this Court in Blue v. United States, 342 F.2d 894 (1964), 
cert. denied, 85 S. Ct. 1092 (1965), and Dancy v. United 
States, D. C. Cir. No. 18716, Oct. 14, 1965. 

If the Blue and Dancy decisions require only that 
an accused be put through a formal ritual where he is 
warned of his rights and accorded an otherwise uninformative 
notice that he must choose whether or not to hold a pre- 
liminary hearing, without more, appellee would be correct. 
However, the decisions of this Court, by defining the pre- 
liminary hearing as "a chance to learn in advance of trial 
the foundations of fie charge and the evidence that will 
comprise the government's case against him” (Blue, p- 901), 


as well as to provide evidence "on the issue of probable 


cause," and "the issue of guilt or innocence” (Dancy), have 


indicated the important role which such a hearing plays in 
the preparation of an effective defense. We submit that, 
if this phase of the criminal process specifically provided 


by law is to serve the functions which this Court has defined 


Ex fa 


as appropriate for it, then an indigent defendant should 
not be permitted to waive it lightly. A waiver made under 
the conditions attending Hairston's waiver should not be 
accepted. Defendant's brief contact with an interim lawyer 
having no responsibility for the conduct of his defense at 


trial should have been supplemented by judicial advice and 


. : 
instruction sufficient to make him aware of the importance 


of a preliminary hearing to the preparation of his defense. 
No waiver should have been accepted without judicial inquiry 
and determination that the important right in question was 
surrendered with full knowledge of the consequences. 
Appellant does not request the Court to make a new 
extension of the right to counsel, as the government in- 
directly implies. (P. 3, Argument, Brief for Appellee.) 
Instead appellant urges the judiciary to make meaningful 
a right which it has already established. To effectuate 
this, appellant urges that the judicial officer before whom 


an accused is brought be required to make an independent 


determination that the accused is making an informed decision 
when he chooses not to have a preliminary hearing. Waiver 


of such an important right can in normal circumstances be 
| 


merely the result of a lack of adequate comprehension by 
the defendant of what he is surrendering. The courts must 
themselves assure by appropriate independent questioning of 
the defendant that this is not the case. In short, we ask 
this Court to insist upon the protection which it recently 


endorsed in a case involving waiver of another fundamental 


right -- the right to amar a trial. In Hatcher v. United 
L 
States, 352 F.2d 364 (1965), this Court said that "direct 


— 


communication (between the court and the defendant) is desirable 
so there can be no question of the defendant's intentional tes 
linquishment or abandonment of a known right.” (Emphasis added.) 
The fact the Federal Rules of Criminal Procedure do not 
in express words impose such an obligation on the committing 
magistrate should not be a limiting factor. The Congress of 


ae 

1/ In a previous case involving waiver of right to counsel, 
this Court allowed waiver where the record clearly indicated 
that the waiver was intentional. The defendant had specifi- 
cally stated “I prefer to direct the Court's attention to 
those issues and points which I see as pertinent." Despite 
the clarity of this statement, a strong dissent by Judge 
Bazelon concluded that counsel should have been appointed 

for the benefit of the Court as well as the petitioner. The 
dissent stressed that such a waiver “must be neither ambiguous 
nor lightly implied.” Brown v. Cameron, D. C. Cir. No. 19414, 
October 29, 1965. . 


the United States in the Legal Aid Act (2 pc. Code 
§§ 2201-2210) imposed the requirement that in the District 
of Columbia indigent defendants brought before a judicial 


officer to make a decision whether to have a preliminary 


hearing must be accompanied by counsel. If that mandate 
is to be carried out, the District must go a|step further 
| 
than jurisdictions lacking such legislation and provide 
for indigents not merely the presence of counsel but also 
all other procedures necessary to provide the opportunity 
‘to make a meaningful decision in determining whether or 
not to request a hearing. (See Blue v. United States, at 
896.) Plainly, since a preliminary hearing has been stated to 
be fundamental to the preparation of an ééfebtive defense, 


waiver should be precluded except under unusual circumstances. 


Appellee argues that there is no need for reversal of 
Hairston's conviction because his case was so competently 
handled at trial. In fact, the prosecution suggests that 

| 
because of the various other pretrial procedures resorted 
to by appellant's appointed counsel, there was no need for 


a preliminary hearing. We agree that Hairston did indeed 


have competent trial counsel who did better than could have 


| 
| 
r 
| 
| 
| 
| 


been expected under the handicap of a waiver of preliminary 


hearing. However, we submit that it was basically unfair to 
handicap the trial preparation by precluding counsel from 
obtaining the benefits of pretrial discovery, available through 
a preliminary hearing and be required to resort to extra- 
ordinary efforts by other means to secure some of the in- 
formation which would have been readily availableat the pre- 
liminary hearing. The prosecution argued that trial counsel 
made adept use of various procedures available for pretrial 
preparation; but these were only substitute methods of fer- 
reting out evidence more readily accessible through a pre- 
liminary hearing. The denial of a preliminary hearing 
automatically limited the resources of defense counsel. 

Of course, counsel did not object to Hairston's 
uninformed waiver prior to or at trial. But this should 
not preclude us from raising an objection now. For at the 
time of his appointment, this Court had not yet held, as we 
ask it to do now, that waiver of a preliminary hearing is 
invalid even if counsel is present if it is not shown that 
the waiver was made with full understanding of its conse- 


quences. 


an Eee 


The need for such a ruling is evidenced by appellee's 
approach in the present case in attempting to show that 
Hairston was not: puejudiceds In his brief, Veaaset for 
the prosecution refers to numerous matters in the nature 
of trial preparation which are not included in the record. 
It is clearly impossible for this Court in determining 
whether a defendant's rights have been properly protected 
to examine the pretrial efforts of attorneys necessarily 
not.of record. We respectfully submit that if the Court is 


to supervise the way in which its rulings in Blue and Dancy 


are carried out by lower tribunals, it can accomplish this 


task most efficiently and justly by requiring that the com- 


mitting magistrate establish of record by appropriate inquiry 


that an accused if any there be who chose not to have a pre- 


liminary hearing did so with full knowledge of the damaging 


consequences of his choice. 
That the right to preliminary hearing requires such 

protection is amply illustrated by this case. As indicated 

by the statement of facts in Hairston's brief and the counter- 


statement contained in appellee's brief, the case is one turning 


on the interpretation placed on highly contradictory facts. 
Viewed one way, Mr. Hairston's encounter with Mr. Thornton 
adds up to an unpleasant disturbance to which Mr. Hairston 
was a bystander; viewed another way, it can be construed as 
an attempt by him to commit a crime of armed violence. 

A preliminary hearing could have played a crucial role in 

the development of a defense which would have made the former 
interpretation prevail. 

That Mr. Hairston's fate rested on such a delicate 
balance is indicated by the attempts of the prosecution in 
their present brief to gloss over the numerous evidentiary 
gaps which remained unfilled at trial. For example, on 
page 1 of the Counterstatement of Facts, the government 


prief states that appellant pointed "a nickel-plated snub- 


nosed gun at the victim's head," when, as is pointed out in 


Hairston's brief, it was never clearly established that 
Hairston ever had a gun of any kind. Similarly, on page 

2 of the Counterstatement, the government implies that the 
hat which appellant lost and the one under which the gun 


was found were one and the same. This is no more than an 


inference and a weak one at that, in view of the fact that 
Mr. Thornton testified that appellant was wearing a specific 
type of hat, i.e., a bee-bop hat, whereas Mr), Riddle, the 


finder of the gun which the government introduced at trial, 


stated only that the gun he found was near al hat which did 
not have a broad brim, a general description fitting innumerable 
hats. Again, on page 3 of the Argument, appellee refers re- 
peatedly to rthe” gun, as though the gun introduced as Govern- 
ment Exhibit 1 ena the gun which the terim iveent he saw were 
proved to be one and the same. | 

This technique utilized by the government both glosses 

| 

over the insufficiencies of the prosecution's evidence and at 
the same time points to the erucial importance of the gun at 
trial. The prosecution's attempt to pankntee the role of the 


gun which it introduced (see p. 4, Argument, Government Br.) 


by claiming that it could scarcely be considered the pivotal 


issue in the trial is clearly not to be taken seriously, when 
it cannot of course be asserted that the physical presence of 
the gun did not swing the jury on the issue of whether appellant 
was actually involved in an attempt to rob.| Certainly if three 


‘youths without weapons of any kind srproaced a man and demanded 


his money and promptly were dissuaded from their objective 
by a denial that he had any, their only weapons being words, 
none of them would be sentenced to six years imprisonment as 
appellant was in the present case. 


In a case of this nature, handicapping the preparation 


of the defense by the denial of a pretrial hearing may well 


make the difference between freedom and incarceration. That 
being so, brief contact with interim counsel at the time when 
the decision was made to reject a preliminary hearing is small 
compensation for the deprivation and indignity of a long 
prison term. To prevent this kind of wrong, we urge the 
Court to insist on meaningful protection of the right to a 
hearing, by imposing on the judicial officer accepting waiver 
thereof the duty long imposed on judges accepting waivers of 
other fundamental rights, that is, the duty to determine that 
the waiver is made with full understanding. 
CONCLUSION 

For the above reasons and the reasons stated in appellant's 

principal brief, it is respectfully submitted that the judgment 


of the District Court should be reversed. 


ps/ Yj 1 wt fen » # PreK re YY 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) May appellant question the magistrate’s acceptance 
of his counseled waiver of preliminary hearing, where no 
effort was made in the District Court to undo the waiver 
and where the record shows neither defect in the waiver 
nor resultant prejudice? 

2) Did the trial court properly admit into evidence a 
gun found where appellant had paused momentarily in his 
flight a few hours earlier, which when found was covered 
by a hat similar to one lost by appellant during that 
flight, and which was “exactly like” one with which ap- 
pellant had threatened the victim of an attempted rob- 
bery? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


After a jury trial in July, 1965, appellant was con- 
victed of assault with intent to rob (22 D.C. Code § 501) 
and assault with a dangerous weapon (22 D.C. Code § 
502).1. He was sentenced to concurrent terms of impris- 
onment for from two to six years and from one to three 


years, respectively, and has appealed. 


1A third count, charging assault with intent to rob while armed. 
in violation of 22 D.C. Code § 3202, was dismissed without objection, 
on the Government’s motion, at the close of the evidence (Tr. 103). 


(1) 


2 


At about 10 p.m. on the evening of March 8, 1965, as 
he crossed the intersection of 8th and L Streets, North- 
west to the southeast corner, Gilbert Thornton was ap- 
proached by three men who came around the corner of 
7th and L Streets from the north and blocked his path 
(Tr, 3-4, 13-14). Appellant, who Mr. Thornton said he 
“will remember .. . if it is ten years from now”, pointed 
a nickel-plated, snub-nosed gun * at the victim’s head and 
demanded money (Tr. 4-6, 24). Mr. Thornton threw up 
his hands and told his assailants he had no money. The 
second would-be robber replied, “you poor [obscentiy] ... 
you mean to tell me you don’t have any money as good 
as you look” (Tr. 5). Appellant declared, “let’s go”, and 
he and the second man moved off ; the third thief lingered 
to say “get the hell on down the street you [obscenity], 
“I should shoot you anyway” (Tr. 5-6, 23). 

Officers Gerald Bender and Clarence Albright, cruising 
west on L Street in their scout car, saw the three men 
around Mr. Thornton, noticed two of the men looking to- 
wards their car, and watched as the three ran south on 
8th Street (Tr. 29-31, 58, 57). Thinking this behavior 
Strange, the officers circled back and saw the three men 
going in and out of doorways on 8th Street, They picked 
up Mr. Thornton, heard of the abortive holdup, and start- 
ed west on L Street to attempt to find the robbers. (Tr. 
7-8, 31-32, 41, 58-54.) Mr. Thornton spied his three at- 
tackers walking west between 8th and 9th Streets; the 
car stopped and Officer Bender called to the men. Two 
of the men fled south through an alley; the third ran 
north on 8th Street. Officer Bender pursued the third 
Suspect, appellant, past a church into a vacant lot. (Tr. 
8-9, 32-35, 54.) Appellant paused for five or ten seconds 


? Through cross-examination of Mr. Thornton and by introducing 


the original offense report filed by the arresting officers, appellant 
tried to show that the victim was originally unsure that a gun had 
been used during the assault (Tr. 18-22, 27, 47-50, 59-62, 97-98, 
101-03). However, both officers corroborated Mr. Thornton’s testi. 


mony that he had mentioned the gun to them that first night (Tr. 
45, 58). 
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in the dark southeast corner of the lot and told the officer 
“don’t come any further. Don’t bother me.” (Tr. 35- 
37.) He then left the corner, jumped a fence, and was 
chased down an areaway, through an apartment building 
onto 8th Street, across the street, and back to L Street, 
where he was finally apprehended (Tr. 36). Officer Al- 
bright, in the car with Mr. Thornton and trying to head 
appellant off, observed parts of the pursuit (Tr. 9, 55- 
56). Mr. Thornton immediately identified appellant as 
the man who had pointed the gun at his head (Tr. 10, 37- 
38, 56). After being placed in the police car, appellant 
shook his head at his victim, and said “I am not the one”, 
to induce Mr. Thornton not to identify him (Tr. 11). 

No weapons were recovered that night during a “very 
preliminary search” while appellant and Mr. Thornton 
were seated in the rear of the car (Tr. 38). The follow- 
ing morning, at about 10 a.m., in the corner of the alley 
where appellant had paused in his flight, William Riddle 
found a nickel-plated .388 calibre gun, covered by a dark, 
narrow-brimmed man’s hat (Tr. 63-66). That gun was 
identified by Mr. Thornton as being “exactly like” the 
gun appellant had pointed at his head (Tr. 6-7, 65, 71). 
And at some point during his flight, appellant had dis- 
carded a dark, small-brimmed bee-bop hat (Tr. 51-52, 55- 
56). 

Testifying in his own behalf, appellant admitted being 
present when Mr. Thornton was assaulted but denied 
being an active participant in the event. A stranger to 
town, he claimed to have met his two companions shortly 
before the attempted robbery and that the two were 
going to show him where the action was. To his surprise, 
as they passed Mr. Thornton, the two asked for the lat- 
ter’s money. Appellant fled when he saw the police car 
for he did not know what his associates were doing. The 
two men followed him around the corner and then fol- 
lowed him down the street although he tried to leave 
them. When the two men ran at the approach of Officer 
Bender, appellant also ran “in a moment of panic.” He 
saw no weapons in the hands of his would-be friends, 
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heard no conversation planning the crime, denied having 
a weapon himself, and denied saying anything to Mr. 
Thornton during the assault. He conceded that he had 
lost his hat during the chase and admitted convictions in 
1962 for unlawful entry, petit larceny, and destruction of 
property of the District of Columbia government. (Tr. 
73-78, 81-85, 89-95.) 

On the morning following appellant’s arrest, he was 
brought before the Court of General Sessions, charged in 
a complaint with attempted robbery, advised by the court 
of certain matters including his right to a preliminary 
hearing, and appointed counsel to represent him. After 
conferring with counsel, appellant waived a preliminary 
hearing. Two days after appellant’s arraignment on 
April 19, a member of the staff of the Legal Aid Agency 
Was appointed to represent him in the District Court. At 
no time during the more than two months that passed be- 
fore trial did appellant’s counsel intimate that he consid- 
ered his defense handicapped by the lack of a preliminary 
hearing. 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 501, pro- 
vides in pertinent part: 


Every person convicted of any assault with intent 
. .. to commit robbery . . . shall be sentenced to im- 
prisonment for not more than fifteen years. 


Title 22, District of Columbia Code, Section 502, pro- 
vides in relevant part: 


Every person convicted .. . of an assault with a 
dangerous weapon, shall be sentenced to imprison- 
ment for not more than ten years. 


Rule 5, Federal Rules of Criminal Procedure, provides 
in part: 


(b) Statement by the Commissioner. The com- 
missioner shall inform the defendant of the com- 
plaint against him, of his right to retain counsel and 
of his right to have a preliminary examination. He 
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shall also inform the defendant that he is not re- 
quired to make a statement and that any statement 
made by him may be used against him. The commis- 
sioner shall allow the defendant reasonable time and 
opportunity to consult counsel and shall admit the de- 
fendant to bail as provided in these rules. 

(ce) Preliminary Examination. The defendant 
shall not be called upon to plead. If the defendant 
waives preliminary examination, the commissioner 
shall forthwith hold him to answer in the district 
court. 


SUMMARY OF ARGUMENT AND ARGUMENT 
I 


The import of the decisions of this Court in Dancy v. 
United States, D.C. Cir. Nos. 18366, 18716, October 14, 
1965, petition for rehearing en banc pending, and Blue v. 
United States, 119 U.S. App. D.C. 315, 342 F.2d 894 
(1964), cert. denied, 380 U.S. 944 (1965), is that a de 
fendant should have the assistance of counsel when he de- 
cides whether or not to demand that a preliminary hear- 
ing be held. This appellant had such assistance, from a 
lawyer appointed for that very purpose; he does not claim 
that his lawyer was ineffective or that he failed to advise 
appellant of the benefits to be had from a preliminary 
hearing. Fed. R. Crim. P. 5(b) requires only that the 
magistrate inform the defendant of his right to a pre- 
liminary hearing, as the presiding judge in the Court of 
General Sessions on March 9, 1965 advised appellant. 
There is and need be no further requirement that the 
magistrate take over the duties of competent counsel in 
assisting a defendant to make his decision whether or 
not to exercise that right. Certainly a defendant and his 
lawyer need not justify to the court “in a convincing 
manner” their decision to waive hearing. (See Appel- 
lant’s Brief at 24.) Even as to the constitutional right 
to trial by jury, this Court has recently held that where 


* There is no constitutional right to a preliminary hearing. Clarke 
v. Huff, 73 App. D.C. 351, 119 F.2d 204 (1941): United States v. 
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there is “no suggestion that appellant’s act of waiver 
was not intentional or without actual knowledge of his 
right .. .”, the waiver is valid although accepted without 
direct interrogation by the court. Hatcher v. United 
States, U.S. App. D.C. ——, 352 F.2d 364 (1965). 

Unlike Oscar Dancy, who was tried and convicted prior 
to the Blue decision (see Dancy v. United States, supra, 
slip op. at 8-4), appellant had full opportunity at the trial 
level to attempt to reverse his waiver, for his trial took 
place over eight months after the Blue ruling. However, 
appellant’s experienced Legal Aid attorney 


apparently did not see any compelling necessity to 
seek pre-trial relief in order to prepare for trial.[*] 
Nor, at the trial itself, did he make any intimation, 
by formal objection or otherwise, that appellant was 
being unfairly exposed to, or surprised by, the intro- 
duction of evidence that he could have successfully 
rebutted had he had a pre-trial hearing.[*] 


Heideman, 21 F.R.D. 335 (D.D.C.) aff'd, 104 U.S. App. D.C. 128, 249 
F.2d 943 (1958), cert. denied, 359 U.S. 959 (1959); see Goldsby v. 
United States, 160 U.S. 70, 73 (1895). 


+ Appellant did procure the issuance of a subpoena at Govern- 
ment expense pursuant to Fed. R. Crim. P. 17(b). The record 
necessarily does not reflect the steps taken by counsel to prepare 
for trial. Although appellant assumes (Brief at 28-29) that his 
trial lawyer had no idea what Mr. Thornton would testify to and 
did not know of the evidence connecting the gun with appellant, 
we ask this Court, if it deems the question important, to take judi- 
cial notice that Legal Aid investigators often interview Government 
witnesses prior to trial and that substantial informal pre-trial dis- 
covery occurs in this jurisdiction. 


5 Appellant was not in any prejudiced by the lack of a preliminary 
hearing. His counsel cross-examined Mr. Thornton at length on 
whether he had really seen a gun in appellant’s hand during the 
assault, and he made full use of the witness’ statements produced 
pursuant to 18 U.S.C. § 3500 (Tr. 12-24, 26-28). He was sufficiently 
prepared for trial that he had available during the first day a wit- 
ness to testify that the original offense report made by the officers 
contained no mention of a gun (Tr. 97-98). As to appellant’s claim 
that at a preliminary hearing he would have discovered the nature 
of the evidence connecting up the gun (Brief at 29), appellant 
more accurately states on the preceding page of his brief that the 
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Blue v. United States, supra at 322, 342 F.2d at 901. 
Thus even under Blue appellant is barred from now con- 
testing his waiver. A different result would, as this 
Court said in Blue, 


provide no incentive to defendants to seek pre-trial 
resolution and cure of claims of defects in pre-trial 
proceedings. It would be most wasteful indeed if a 
visible flaw in the early stages of the criminal proc- 
ess were not asserted, adjudicated, and, if necessary, 
corrected before a full-scale trial takes place. Jus- 
tice to an accused does not require that he be per- 
mitted to visit this consequence of his own dilatori- 
ness upon the offending system. ... Naturally, an 
attorney will be entitled, upon consultation with his 
client, to decide that a minor flaw is not worth chal- 
lenging, or that, as a tactical matter, it is to the 
defendant’s advantage to forego the point. Thus 
. .. it will generally be assumed that any objections 
to the preliminary proceedings were considered and 
waived, and no post-conviction remedies will be 
available. 


Blue v. United States, supra at 321-22, 342 F.2d at 899- 
900. (Emphasis added.) 

With the advice of counsel, appellant waived prelimi- 
nary hearing. His competent and experienced trial law- 
yer saw no need to challenge this valid waiver and was 
not in any way handicapped in his defense of appellant. 
An attack on the waiver would have been meritless in the 
District Court; it is disingenuous on appeal. Cf. Ken- 
nedy v. United States, D.C. Cir. No. 19202, September 9, 
1965, slip op. at 9; Williams v. United States, —— USS. 
App. D.C. , 845 F.2d 733, 736-37 (1965). 


police had no knowledge of the gun at the time of his appearance 
at the Court of General Sessions. And as appellee points out in 
Argument II infra, defense counsel did object to admission of this 
exhibit. 
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II 


Government Exhibit 1, the gun,® was discovered about 
twelve hours after appellant’s arrest, in the very corner 
of the empty lot where appellant had paused during his 
flight the night before. When found, the gun was covered 
by a hat similar to the one discarded by appellant during 
the chase. (Tr. 34-38, 46, 51-52, 56, 63-67, 69-71, 77.) 
Mr. Thornton testified that Government Exhibit 1 was 
“exactly like” the snub-nosed nickel-plated gun that ap- 
pellant had pointed at his head during the assault (Tr. 
4-7, 10, 15-18, 20-22, 24). The search conducted by the 
police following appellant’s arrest was “very prelimi- 
nary”, for the officers had at the same time to maintain 
custody of their prisoner (Tr. 38). The inference is in- 
escapable that Government Exhibit 1 was the very gun 
wielded by appellant during the assaults on Mr. Thorn- 
ton. This case is legally indistinguishable from White v. 
United States, 200 F.2d 509 (5th Cir. 1952), cert. denied, 
845 U.S. 999 (1953), where burglars’ tools found 1050 


feet from the defendant’s home and a few days after his 


6 Appellee assumes that Government Exhibit 1 was in fact re- 
ceived in evidence, for the record of Government exhibits kept by 
the court clerk so states. Appellant’s brief states that no objection 
was interposed to the receipt of this exhibit; however, we are in- 
formed by appellant’s trial counsel that he did object to admis- 
sion of the gun, during a fairly lengthy bench conference. In or- 
der to permit prompt disposition of this appeal, without the delay 
that would be necessary to procure the relevant transcript, appellee 
has approached this point on the assumption that the gun was re- 
ceived in evidence over proper and timely objection. Of course, 
if no objection had been made, appellant would be barred from 
arguing in this Court that the gun was erroneously admitted. 
Segurola v. United States, 275 U.S. 106 (1927); Scott v. United 
States, 115 U.S. App. D.C. 208, 317 F.2d 908 (1963) (package of 
heroin) ; Gray v. United States, 114 U.S. App. D.C. 77, 311 F.2d 126 
(1962), cert. denied, 374 U.S. 838 (1963) (testimony about finger- 
prints and keys); Williams v. United States, 1138 U.S. App. D.C. 7, 
303 F.2d 772 (1962) (confession); Johnson v. United States, 110 
U.S. App. D.C. 187, 290 F.2d 378 (1961)(gun). Appellee notes 
that among the alleged trial errors listed on appellant’s affidavit 
in support of his application to appeal in forma pauperis is “Ad- 
mission into Evidence of gun’. 
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arrest were properly admitted, and from Smith v. State, 
55 Okla. Crim. 214, 28 P.2d 587 (1934), cited by appel- 
lant, where a gun found 10 or 12 steps from the scene of 
the murder, albeit six months later, was held sufficiently 
identified to be admissible against the defendant. See I 
Underhill, Criminal Evidence $116, at 198-22 (5th ed. 
1956). Government Exhibit 1 was properly received in 
evidence. 

In any event, despite appellant’s claim that “the gun 
was the pivotal issue in the entire case” (Brief at 7), the 
conviction of assault with intent to rob in no way was 
dependent upon a finding that the gun belonged to appel- 
lant, for possession of a gun was not an element of that 
offense. The sentence imposed on that count exceeds that 
imposed for the assault with a dangerous Weapon, and 
thus admission of the gun would constitute at the most 
harmless error. Hirabayashi v. United States, 320 U.S. 
81 (1948) ; Smith v. United States, D.C. Cir. No. 19055, 
November 9, 1965; Redfield v. United States, 117 U.S. 
App. D.C. 281, 328 F.2d 532, cert. denied, 377 U.S. 972 
(1964) .? 


7 Appellant’s fourth point on appeal, relating to the absence of 
counsel when he pleaded not guilty to the indictment, is totally 
without merit. Barnett v. United States, D.C. Cir. No. 19445. De- 
cember 13, 1965; Anderson v. United States, D.C. Cir. No. 19114. 
October 28, 1965; McGill v. United States, —— US. App. D.C. 
—, 348 F.2d 791 (1965). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM H. COLLINS, JR., 
CAROL GARFIEL, 
Assistant United States Attorneys. 
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